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From practical experience 10 it is often found Muslim persons resort to a dual legal identity to pursue their conduct of affairs -one Islamic, another the secular legal system. As a result of this dual legal identity, it is not uncommon to find that a Muslim person concludes a marriage in terms of Shari'ah 11 6 See n 2 above. 7
See n 2 above. 8
In the Amod case it is only the claim of a surviving spouse (not married in terms of a valid civil marriage) for loss of support that has been extended to spouses married in terms of the unrecognised Islamic law. The Cape High Court ruled in the Daniels case that legislation that disinherits a bereaved spouse married in terms of Islamic only and whose husband or wife dies intestate (in terms of the Intestate Succession Act 81 of 1987) is unconstitutional. The case has been confirmed by the Constitutional Court. The practical effect of this will be that Muslim spouses may inherit as intestate heirs from the estate of their deceased spouses and also claim maintenance in terms of the Maintenance of Surviving Spouse Act 27 of 1990, if they were in a monogamous marriage. Claiming maintenance from the estate of the deceased spouse is limited in terms of the Shari'ah, and differs from the maintenance due to a wife as a result of divorce. It is important to distinguish between revocable and irrevocable divorces, as this also has an effect on the maintenance that can be claimed. A revocable divorce is where the woman was divorced, after consummation, without her giving up any money for the purpose of divorce. The divorce must have been the first or second pronouncement of divorce. In the case of the irrevocable divorce, such as if it were the third divorce, of if she paid something to get him to divorce her or if it were a waiting period due to nullification of the marriage contract, and it is not a waiting period of divorce, in these cases, she does not inherit from the husband. Thus the maintenance that a spouse may claim, in terms of the courts decision in the Daniels case, can in some instances be in conflict with the Shari'ah. In terms of Shari'ah, if the surviving spouse is a woman, is allowed to claim maintenance while she is in her waiting period. Thus the question arises as to whether she will be allowed to claim for maintenance beyond this period. 19 Khula refers to the agreement between the husband and the wife whereby the wife may surrender her claim to unpaid dowry (mahr) or returns the full or partial amount of paid dowry in order to induce the husband to agree to divorce. In this regard the Qur'an states in ch 2 v 229: "If the wife decides to end the marriage, she may return the marriage gifts to her husband. This is regarded as a fair compensation for the husband who is keen to keep his wife, while she chooses to divorce him. Thus "there is no blame on either of them, if she gives something for her freedom." See also The Qur'an in chapter 4 verse 34-35 gives advice to the spouses whose partners are in the wrong, in an effort to save the marriage, and the parties may separate peacefully and amicably if all reasonable measures fail.
In short, Islam has offered the Muslim woman some unequalled rights: she can request to end the marriage through khula and she can sue for a divorce using the Islamic judiciary. As such, it is submitted that in the spirit and ethos of Islam, a Muslim woman can never become chained by a recalcitrant husband. 1. There will be a full record of Islamic marriages;
2.
A coherent legal system to cater for the personal and religious beliefs of Muslims minorities due to which the inner conflict, which stems from the absence of such personal laws, would be limited or curbed and
3.
A defined legal code in respect of insurance benefits to surviving spouses, social welfare benefits and all other related areas pertaining to the marriage contract.
Conclusion
The Draft Bill, particularly as regards divorce, will afford greater protection to the It is suggested that this decision be taken into account by the Law Commission when reviewing the Draft Bill.
In conclusion, it must be remembered that any legislation recognising Muslim marriages and related matters will have to stand the test of constitutionality before it will be accepted in South Africa. Furthermore, if the recognition of such an act is not acceptable to the Muslim community, the result will be mere paper law. 
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